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ORDER

PER M. BALAGANESH, A. M.:

1. The appeal in ITA No0.9524/Del/2019 AY 2011-12, arises out of the order of
the Commissioner of Income Tax (Appeals)-16, New Delhi [hereinafter referred to
as 'ld. CIT(A)', in short] in Appeal No. 10110/2019-20 dated 09.10.2019 against the
order of assessment passed u/s 147 r.w.s 143(3) of the Income-tax Act, 1961
(hereinafter referred to as ‘the Act’) dated 20.12.2018 by the Assessing Officer,
ITO, Ward-6(2), New Delhi (hereinafter referred to as ‘Ild. AO’).

2. At the outset, we find that the assessee had challenged the validity of
reopening of assessment u/s 147 of the Act on various facets. We deem it fit and

appropriate to address this preliminary issue as it goes to the root of the matter.

3. We have heard the rival submissions and perused the materials available on
record. The return of income for the asst Year 2011-12 was originally filed u/s
139(1) of the Act on 23.9.2011 declaring loss of Rs 17,14,025/- which was duly

processed u/s 143(1) of the Act. During the year under consideration, the asseseee
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is an investment company and engaged in the business of trading in shares and
securities. Information was received from DDIT (Inv) Unit 1(3), New Delhi that
assessee has done certain transaction with respect to purchase / investment /
advance/ unsecured loan / share application money / share premium/ sale to M/s
Olive Vinimay Pvt Ltd. Based on this information, assessment was reopened for the
Asst Year 2011-12 by the Id. AO by issuance of notice u/s 148 of the Act on
31.3.2018 for the Asst Year 2011-12. In response to the said notice u/s 148 of the
Act, the assessee filed its return of income showing loss of Rs 17,14,025/- on
19.5.2018. The assessee requested the Id. AO to furnish the reasons recorded for
reopening the assessment which was provided by the Id. AO. For the sake of

convenience, the reasons recorded by the Id. AO are reproduced herein below:-

Office of the Income Tax Officer,
Ward - 6(2), Room no 206-8, 2" Floor,

Central Revenue Building, New Delhi — 110002
Email id - delhjitoe Z@incometax gov in Telephone no. 01 1-23708325

Dated{ 19.09.2018

PAN AADCC3621P
To,

The Principal Officer

M/s Compact Texfab Private Limited
D-77, Preel Vihar, «

New Delhi — 110053

SirfMadam,

Subject Notice u/s 148 of the Act in the case of M/s Compact Texfab

Private Limited - PAN — AADCC3621P for A.Y 2011-12 -
regarding -

Kindly refer to your letter dated 14.09.2018 filed in this office on
19.09.2018 on the above mentioned subject

In this regard, the reasons recorded as per Annexure A is being provided

along with this letter, to you as requested vide letter dated 14.09.2018. It is
requested to kindly comply with the provisions of the Act and submit the details as
called for vide notice issued u/s 142(1) of the Act dated 31 .08.2018,

Yours faithfully,

Vi

her18
(Vipin Kumar)

Income Tax Officer

Ward - 6 (2), New Delhi

ViFIN KUM=R
\rcome Tax Office
For COMPACT TEXFjB PRIVATE LIMITED s Delhi

Ward-8(2), Room No. 2068
C R Builging, Way

Difector
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AADCC3621P : AY 2011-12

1. M/s Compact Texfab (P) LimitedPAN - AADCC3621Pis assessed to tax with this
ward, having registered office at D-77, PreetVihar, Delhi-110092. Following persons
are directors in this company

a)' ShriBhupender Kumar Sharma
b) ShriPankaj Kumar

12 Assessee company has filed its return of income vide acknowledgement no.
2896389812309110n 23.9.2011 declaring loss of Rs 17,14,025and the case was processed
ws 143(1) of the IT Act, 1961 As per ITD, case was not selected for scrutiny.

21 Information was received from DOIT (Inv.) Unit 1(3), New Delhi vide letter F.No. DDIT

(Inv./Unit-1(3)/2017-18/1209 dat .3.2018 wherein information in the case of Smt. Asha
Sharma No. 220 Street NO. 3, Old Arya Nagar Ghaziabad was forwarded to this office.

22  Relevant gist of the information received is as under:

Assesseecompaqy is one of 23 companies who has opened current account at Yes
Bank Limited Ghaziabad. DDIT (INV.) reported that summons were issued 1o the principal
officers of the companies and there was no compliance by the summons.

23 DOIT (Inv.) has made following observations :

i) The transactions in the accounts is generally in round/whole amount Indicating
that it might not be reqular business transactions. A genuine business
transactions will not always in round amounts.

i) There is very clear pattem of money being credited and debited on the same_day.
Further, it is seen that the same quantum of money is credited and debited
immedialely in the a/c indicating that money is being routed from one account to
another account with the purpose of crealing layers.

fit) Transactions belween the ak of companies who are apparently in lotally
divergent business (by reading the names) raise suspicion on the genuineness of
the transaction.

Iv)  Either nil ITR is filed or no ITR is filed by these entities. In a few cases, ITR is
filed with nominal income. Therefors, these companies don' pay tax.

v) The trail of amount being credited and debiled from one account lo another
account leads to an account belonging to person engaged in genuine business.

vi)  No replies have been received from the entities holding the bank accounts. All

the summons have bee received back with remark as “Left", *No such Person al
the address” or * wrong addrass”

7o
M/s Compact Texfab (P) Limited
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In view of the above observations following inferenices are drawn.

(1) These companies are in the busingss of providing accommodation entries i e they
ere dummy or peper companies wih nc genuine business other than giving
accommodation entries

(1 Accommodation entries are taken by the parties who wish to introduce their
unaccounted money into their books in the form of share capital/share premium/share
aoplication money/unsecured loans,

(1) Accommodation entries are taken to infiate expenses so as o reduce taxable profit
' thereby generaling unaccounted cash TRCOME

~ (iv) Accommodation entries are given through cheques DO/RTGS/NEFT in lieu of cash.

l

25 Following is the extract from the list of beneficiaries and the details of
accommodation entry received for AY 2011-12

S!I | Benefici | PAN Paper/She | Bank Na | Credit | Debit | Type of
. |ary il AlcNo. [ me | Amou | Amou | accommodat
N | Name company of |nt nt ion entry for
(6] providing the credit
entity Ban
k
1 | Olive AABCO | Compact | 015325 | HD 32,00 | Purchase
Vinimay | 0690G | Texfab 600037 | FC ,000 | /investment/
(P) P) 05 Advance
Limited Limited 32,00 Unsecured
,000 | loan/Share
application
money/shar
e
premiunvsal
e
2 | Padam | AAICS | Compact 13,00 | Purchase
Wires | 2719P | Texfab : 000 | /Investment/
(P) Ltd P) Advance
Limited 11,00 Unsecured
,000 loan/Share
application
money/shar
e
premiunvsal
©
3 | NamanG | AAIIPG | Compact | 015310 [ HD | 9,00, Unsecured
ovil 24398 | Texfab 001078 | FC | 000 loan/Share
(P) 79 application
Limited money/shar
{ e
premium/sal
o
4 | Rita AAOP | Compact | 015318 | HD 7,50, | Purchase
Govil G9121 | Texfab 300017 | FC 000 | /InvestmenV "
: E (P) 06 Advance
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=
‘ | Limited | | | |
| |
—L L5 .
| Tota 5200 | 52 50
; .000 | 000
3 Return of Income for 2011-i2 were downloaded from system, and seen that assesse

company has shown opening stock of Rs 2.39,59,293/- purchase of Rs 15,07,23,658/-
sales at Rs 8,79,20,986/- and closing stock of Rs 8,57,10,754/-. After declaring such high

value transactions in return of income, 2ssesse company has filed loss return for AY 2011-
12

“ Analysis of information received from investigation wing was made with return of
income filed by the assesse, it is seen that assesse company is not reflecting the true nature
of transactions as mentioned in chart above. as the same is provided as an accommodation
entry to the persons mentioned above.

S. Onus is on the assessee company to explain the source of credit in the bank
accounts. Assessee company remains non-compliant before the investigation too. It can

be concluded that assesse company was not interested in disclosing the true nature of
business transactions before investigation wing

6. In view of above discussion and findings, it is clear that the assessee has failed to

disclose the true nature of transaction of Rs1.04.50,000 (Rs 52,00,000 + Rs52.,50 000) in

return of income for AY 2011-12. | have therefore, reason to believe that income

amounting to atleast Rs 52,50,000/- shown as received by the assesse companyhas escaped

assessment. == <
e ot |

Certified True copy
4. From the above reasons, it could be seen that the Id. AO had not at the

outset recorded any formation of belief that income of the assessee had escaped
assessment within the meaning of section 147 of the Act. For this purpose, mere
mentioning in the reasons that AO has reason to believe that income has escaped
assessment would not be sufficient. The Id. AO should have tangible material or
information in his possession and such material / information should have live link
or nexus with the formation of belief that income of a person had escaped
assessment. In the instant case, the Id. AO had merely recorded the details of
opening stock, purchases, sales and closing stock without even mentioning from
which business, the said transactions were carried out by the assessee. He had not
formed any belief. Merely based on information from Innestigation wing, the Id. AO

had recorded that the assessee had not reflected the true nature of transactions.
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No basis was reflected for arriving to this conclusion. Further, the Id. AO had
stated that the assessee was a beneficiary of accommodation entries received from
4 parties by duly mentioning certain figures. The Id. AR before us pointed out that

those figures mentioned in the reasons are factually incorrect as tabulated below:-

Name of the Party Amount in Reasons Amount actually credited

Rita Govil Nil 30,64,395/-

Naman Govil 9,00,000/- 34,93,844/-

Padam Wires P Ltd 11,00,000/- 29,10,000/-

Olive Vinimay P Ltd 32,00,000/- 10,00,000/-

5. Accordingly, the Id. AR stated that the entire reasons recorded were based

on incorrect assumption of facts without making any verification to the facts of the
assessee. It was submitted that there was no application of mind on the part of
the Id. AO before assuming jurisdiction u/s 147 of the Act. He argued that infact
reopening has been done only for making roving and fishing enquiries by the Id.
AO. Per Contra, the Id. DR submitted that sufficiency of information need not be
gone into at the time of recording of reasons. Once there is prima facie
information that income of the assessee had escaped assessment, the assumption

of jurisdiction by the Id. AO u/s 147 of the Act cannot be questioned.

6. The assessee on receipt of reasons recorded for reopening the assessment,
had filed objections before the Id. AO vide letter dated 10.10.2018 which is
enclosed in Pages 37 to 124 of the Paper Book.  The assessee prima facie
submitted that it is engaged in the business of investments and in trading of shares
and securities. It had derived turnover of Rs 8.80 crores and the trading business
was running smoothly till financial year 2013-14 and thereafter due to fall in price
of shares of Era Infra Engineering Col Ltd in Bombay Stock Exchange, the assessee
company incurred huge losses and had to practically make its business dormant
with effect from 4.5.2017. The assessee gave the complete list of loans and

advances received and paid by the assessee company being an investment
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company together with their complete list. It was submitted that the loans
borrowed were duly utilized for the purpose of its business and interest paid
thereon was claimed as deduction. The said interest was duly subjected to
deduction of tax at source. Some loans were received and paid for the purpose of
purchase of shares. These shares were purchased by the assessee company as per
requirement of the loanee company and many times shares were kept in common
pool till they were sold on the request of the loanee. These loans and advances
received by other companies were settled with the finalization of the purchase /
sale of shares or at the time of booking profit / loss. The assessee specifically met
the allegation leveled in the reasons that companies were in the business of
providing accommodation entries who wish to introduce their unaccounted money
in the form of share capital, share premium, share application money/unsecured
loans, by stating that it being an investment company engaged in the trading of
shares and securities and during the year under consideration had total turnover of
Rs 8.80 crores. Hence it cannot be said that assessee company is providing any
accommodation entry. The loans and advances received by the assessee company
are utilized for the purchase of shares or they are returned back to the same entity
by way of regular banking channels, if so desired by the loanee company.  All
loans and advances were received through regular banking channels and the same
have been cleared or returned back properly from the bank account of the
assessee.  Hence it cannot be construed as mere accommodation entries. As
regards inflation of expenses, it was submitted that no interest has been given on
the loans and advances which have been received for the purpose of purchase of
shares. However, loans and advances received for day to day business of the
assessee were interest bearing and interest on the nominal rate of 12% per annum
has been paid in the sum of Rs 5,75,285/- after due deduction of tax at source.
Thereafter the assessee furnished the party wise details of aforesaid 4 entities

mentioned in the reasons recorded as under:-

Particulars Olive Vinimay Naman Rita Padam Wires

Pvt Ltd Govil Govil Pvt Ltd
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Opening Bal as

On 1.4.2010 22,00,000 3,65,000 5,45,000 Nil
Add: Fresh loans

Received 10,00,000 34,93,844 30,64,395 29,10,000
Less: Loans Repaid 32,00,000 37,03,844 6,14,395 29,10,000

Closing Bal as on

31.3.2011 Nil 1,55,000 29,95,000 Nil
Interest paid Nil 1,70,938 1,82,662 Nil
TDS on Interest Nil 17,094 18,266 Nil
7. The assessee also furnished the complete details of all the aforesaid loan

creditors such as confirmation of balance , ledger account as appearing in the
respective books for the relevant period, bank statements of the lenders proving
the immediate source of credit, copy of income tax return acknowledgements
together with their statement of total income, audited financial statements of Olive
Vinimay P Ltd, to prove the three necessary ingredients of section 68 of the Act viz
identity of the lenders, creditworthiness of the lenders and genuineness of the
transactions. The Id. AO was satisfied with the complete details furnished by the
assessee with regard to three parties viz Rita Govil, Naman Govil and Padam Wires
P Ltd and did not resort to make any addition thereon. However, with regard to
loan received in the sum of Rs 10 lacs during the year from Olive Vinimay P Ltd,
the Id. AO added the same as unexplained cash credit u/s 68 of the Act on the
ground that the said lender in response to notice u/s 133(6) of the Act had
responded that no loan was given by them to the assessee and also on the ground
that the said lender company had declared Nil income in their income tax returns
filed for Asst Years 2011-12 and 2017-18. We find from the ledger account

confirmation given by Olive Vinimay Pvt Ltd which is enclosed in Page 126 of the
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Paper Book , it is clearly reflected that a sum of Rs 10,00,000/- was received as
fresh loan during the year and total sum of Rs 32,00,000/- was repaid by the
assessee to Olive Vinimay Pvt Ltd during the year itself. Hence the reliance placed
by the Id. AO on the reply of the lender is completely misplaced in view of this fact.
As far as availability of cash flow with Olive Vinimay Pvt Ltd, the same is duly
reflected in the bank statement of Olive Vinimay Pvt Ltd which had been placed on
record (once by the assessee and again directly by the said lender company in
response to notice u/s 133(6) of the Act) and hence creditworthiness of the lender
company is also proved beyond reasonable doubt. This fact is evident from perusal
of the balance sheet of Olive Vinimay Pvt Ltd wherein it has interest free funds of
Rs 2.27 crores in its kitty to advance interest free loan to the assessee company. All
the transactions are routed through regular banking channels and in the instant
case, the assessee had even repaid the entire loans to Olive Vinimay Pvt Ltd during
the year under consideration. Hence the genuineness of the transactions are also
proved beyond reasonable doubt. The same cannot by any stretch of imagination
be construed as accommodation entries. Hence we have no hesitation to delete
the addition made in the sum of Rs 10 lakhs as unexplained cash credit u/s 68 of
the Act.

8. It could be seen that the entire reassessment proceedings had been initiated
by the Id. AO by recording completely incorrect facts qua the asessee’s transactions
with respect to the aforesaid lenders as could be seen from the differential figures
mentioned in para 4 supra. Hence the basic assumption of jurisdiction is based on
incorrect assumption of fact. Moreover, on perusal of the reasons recorded for
reopening the assessment, we find that the Id. AO had merely stated the primary
facts that are either incorrect or already accounted and available in the financial
statements of the assessee company. The investigation wing had alleged these
loan transactions with aforesaid 4 entities to be accommodation entries.  The Id.
AO without making any verification from his side with regard to the aforementioned
loan transactions, had arrived at a prima facie conclusion that these are
accommodation entries. Had the Id. AO resorted to make preliminary enquiry

before assuming jurisdiction u/s 147 of the Act, he would have had no other option
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but to accept the transactions of the assessee as genuine, which fact is evident
from the aforesaid observations made by us. Infact the Id. AO himself had
subsequently accepted the loan transactions from Rita Govil, Naman Govil and
Padam Wires P Ltd to be genuine and had not made any addition thereon. Hence
there cannot be any reason to believe that income had escaped assessment for
these loan transactions and they cannot be construed as accommodation entries.
With regard to loan from Olive Vinimay P Ltd, we had already held hereinabove
that the said loan transactions cannot be construed as accommodation entries as
the assessee had duly repaid the entire loans in full during the year itself through
regular banking channels and moreover the very basic assumption of jurisdiction
u/s 147 of the Act was based on incorrect facts recorded by the Id. AO. Hence the
assumption of jurisdiction u/s 147 of the Act fails on this count also. Our view is
further fortified by the decision of Hon’ble Jurisdictional High Court in the case of
Synfonia Tradelinks P Ltd vs ITO reported in 435 ITR 642 (Del) wherein it was held

as under:-

“9.5 Mr. Singh, in a desperate attempt to salvage the situation, drew our attention to
the unsecured loans shown in the income tax returns of the assessee for AYs 2010-
2011 and 2011-2012 amounting to Rs. 38,071/- and Rs. 25,57,206/- respectively.
Apart from anything else, simple math would show that the cumulative total of these
figures is Rs. 25,95,277/- and not Rs. 26,93,500/- which, according to respondent
no. 1, is the unexplained credit in the books of accounts of the assessee and, hence,
required to be added under section 68 of the Act. Therefore, for Mr. Singh to say
that these are inadvertent errors and hence should be ignored, in our opinion, is an
argument that is completely misconceived. As indicated above, if the information
received (from the investigation wing) was that the accommodation entries, in lieu of
cash, were taken in the form of share capital and share premium they could
certainly not be linked to unsecured loans received in AYs 2010-2011 and 2011-
2012.

9.6 It is pertinent to note that in the objections filed by the assessee, an attempt has
been made to explain the purported accommodation entries by stating therein that
the advances had been given to the 5 companies adverted to in the order recording
reasons which were received back on the dates given in the said order. The assessee
also went on to state, in its objections, that the opening balance (as on 1-4-2010)
and closing balance (as on 31-3-2011) of the share premium account (Rs.
3,66,16,800/-) and the share capital account (Rs. 24,15,200/-) remained unchanged.
In other words, the emphasis was that there was no increase in the share capital or
the share premium account, as alleged, or at all. In the order passed by the
assessing officer dated 8-10-2018, whereby, the objections of the assessee were
rejected; none of this has been dealt with. Therefore, in our view, while the
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assessing officer may suspect that the taxable income of the assessee escaped
assessment, he could not have formed a belief qua the same based on the material
which is, presently, on record.

9.7 Therefore, in our opinion, the formation of belief by respondent no. 1 that
income of the assessee chargeable to tax had escaped assessment, was unreasonable
and irrational, as it could not be related to the underlining information; something
which is discernible from a bare reading of the order recording reasons.”

9. The Id. AO had merely resorted to reopening the assessment based on
borrowed satisfaction from investigation wing without having any independent
application of mind from his side. We are in agreement with the argument of the
Id. AR that the reopening in the instant case had been made only with a view to
make roving and fishing enquiries, which is not permissible in law. Reliance in this
regard is placed on the decision of Hon’ble Bombay High Court in the case of PCIT
vs Sheetal Dushyant Chaturvedi reported in 134 taxmann.com 327 (Bom) wherein
the Special Leave Petition (SLP) preferred by the revenue before the Hon'ble
Supreme Court was dismissed in 285 Taxman 85 (SC). Similar views were taken in

the following cases:-

a) Decision of Hon’ble Punjab & Haryana High Court in the case of Vipin
Khanna vs CIT reported in 255 ITR 220 (P&H).

b) Decision of Hon'ble Jurisdictional High Court in the case of Ranbaxy
Laboratories Ltd vs CIT reported in 200 taxman 242 (Del).

10. A perusal of the reasons recorded by the Id. AO would show that on the
mere suggestion of the investigation wing of the movement of funds escaping
assessment by construing it to be accommodation entries, the reassessment
proceedings have been initiated by the Id. AO in the belief of escapement of
income of the assessee. Apparently as between the information received and the
inference drawn by the Id. AO, there is absolutely no live link or nexus which would
enable him to form a belief that income of the assessee had escaped assessment
warranting reopening u/s 147 of the Act. Absence of live link between the material

on record and the satisfaction recorded completely mutilates the validity of the
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action of the Id. AO. It is with reference to the contents of the material contained
in the report of the investigation wing that the nexus of the reasons for the Id. AQO’s
formation of belief of escapement of income of the assessee would have to be
tested. Absent that foundational material, the test would without doubt fail.
Reliance has been rightly placed by the Id. AR before us on the decision of Hon’ble
Supreme Court in the case of ITO vs Lakhmani Mewal Das reported in 103 ITR 437
(SC) , wherein at page 448, the Hon'ble Apex Court held as under:-

“As stated earlier, the reasons for the formation of the belief must have a rational
connection with or relevant bearing on the formation of the belief. Rational
connection postulates that there must be a direct nexus or live link between the
material coming to the notice of the Income-tax Officer and the formation of his
belief that there has been escapement of the income of the assessee from assessment
in the particular year because of his failure to disclose fully and truly all material
facts. It is no doubt true that the court cannot go into the sufficiency or adequacy of
the material and substitute its own opinion for that of the Income-tax Officer on the
point as to whether action should be initiated for reopening assessment. At the same
time we have to bear in mind that it is not any and every material, howsoever vague
and indefinite or distant, remote and farfetched, which would warrant the formation
of the belief relating to escapement of the income of the assessee from assessment.
The fact that the words "definite information™ which were there in section 34 of the
Act of 1922, at one time before its amendment in 1948, are not there in section 147
of the Act of 1961, would not lead to the conclusion that action can now be taken for
reopening assessment even if the information is wholly vague, indefinite, far-fetched
and remote. The reason for the formation of the belief must be held in good faith
and should not be a mere pretence.

The powers of the Income-tax Officer to reopen assessment, though wide, are not
plenary. The words of the statute are "reason to believe' and not "‘reason to
suspect™. The reopening of the assessment after the lapse of many years is a serious
matter. The Act, no doubt, contemplates the reopening of the assessment if grounds
exist for believing that income of the assessee has escaped assessment. The
underlying reason for that is that instances of concealed income or other income
escaping assessment in a large number of cases come to the notice of the income-tax
authorities after the assessment has been completed. The provisions of the Act in this
respect depart from the normal rule that there should be, subject to right of appeal
and revision, finality about orders made in judicial and quasi-judicial proceedings.
It is, therefore, essential that before such action is taken the requirements of the law
should be satisfied. The live link or close nexus which should be there between the
material before the Income-tax Officer in the present case and the belief which he
was to form regarding the escapement of the income of the assessee from
assessment because of the latter's failure or omission to disclose fully and truly all
material fact was missing in the case. In any event, the link was too tenuous to
provide a legally sound basis for reopening the assessment. The majority of the
learned judges in the High Court, in our opinion, were not in error in holding that
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the said material could not have led escaped assessment because of his failure or
omission to disclose fully and truly all material facts. We would, therefore, uphold
the view of the majority and dismiss the appeal with costs.

(Emphasis supplied by us hereinabove)

In view of the aforesaid observations and respectfully following the various

judicial precedents relied upon hereinabove, we have no hesitation to quash the

reassessment on the ground that the Id. AO had invalidly assumed jurisdiction u/s

147 of the Act in the facts and circumstances of the instant case.

12.

We find that the Id. AO had also made one more addition u/s 68 of the Act

in respect of loan received in the sum of Rs 1.50 crores from Vvian Construction

Private Limited. Since the entire reassessment proceedings have been quashed

hereinabove, the adjudication of the addition u/s 68 of the Act on merits in respect

of Rs 1.50 crores would be academic in nature and hence it is left open.

13.

In the result, the appeal of the assessee is allowed.

Order pronounced in the open court on 03/04/2024.

-Sd/- -Sd/-
(SAKTIJIT DEY) (M. BALAGANESH)
VICE PRESIDENT ACCOUNTANT MEMBER

Dated: 03/04/2024
A K Keot

Copy forwarded to

unhwne

Applicant
Respondent
CIT
CIT (A)
DR:ITAT
ASSISTANT REGISTRAR
ITAT, New Delhi
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